3. GOVERNING BODY POWERS, DUTIES AND PROCEDURES
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GOING INTO SCHOOL

Individual governors do not have an automatic right to enter the school whenever they
wish. However, they need to be able to visit from time to time in order to develop their
understanding of the school. These visits enable them to fulfil their statutory responsibility
for the conduct of the school. Governors should arrange their visits with the headteacher,
who has responsibility for the day-to-day management of the school.

It is often useful to draw up a policy on governors’ visits to cover matters such as giving
notice and holding feedback sessions. The governing body should plan visits to cover a
wide range of school work and each visit should have a clear purpose. Visits by governors
can be useful and informative. They do not replace professional inspection or the
monitoring and evaluation carried out by the headteacher.

DEALING WITH COMPLAINTS

Section 29 of the Education Act 2002 requires all governing bodies to have a procedure to
deal with complaints relating to aspects of the school, and to any community facilities or
services that the school provides. The law also requires that the procedure must be
publicised.

Local Authorities (LAs) are required to set up a procedure for dealing with certain types of
complaints, for example, complaints about the curriculum or collective worship in a
school. The governing bodies’ complaints procedure will not replace the arrangements
made for those types of complaint. In addition, there are certain complaints that fall
outside the remit of the governing bodies’ complaints procedure, for example, staff
grievances or disciplinary procedures. Separate procedures should be in place to deal
with these cases (see chapter 10 of this Guide on Staffing).

The governing body should make efforts to ensure that anyone who wishes to make a
complaint is given fair treatment and a chance to state their case either in person or in
writing. It is recommended that decisions taken, and the reasons why, should be given in
writing, and the person complaining should be given details of his or her rights of appeal
at that time. It is advisable that timescales are set for dealing with complaints so that the
process does not take too long. Governing bodies can get advice on how to deal with
complaints from the LA. A toolkit document containing key messages to help schools to
draw up a complaints procedure or modify an existing procedure is also available on
GovernorNet.

A complaint may be made to the Secretary of State for Children, Schools and Families if a
person believes that a governing body or LA is acting “unreasonably,” or is failing to carry
out its statutory duties properly (Sections 496 and 497 Education Act 1996). However,
intervention can only occur if the governing body or the LA has failed to carry out a legal
duty or has acted unreasonably in the performance of a duty. Intervention would have to
be expedient in the sense that there would have to be something that the Secretary of
State for Children, Schools and Families could instruct either party to do to put matters
right. The Secretary of State must be satisfied that a decision is unreasonable in the
sense that no reasonable authority or governing body, acting with due regard to its
statutory responsibilities, would have reached that decision.

EQUALITY DUTIES

The governing body has responsibility for making sure that the school complies with the
Equality duties set out in the Race Relations Act 1976 (as amended by the Race
Relations Act 2000), the Disability Discrimination Act 1995 (as amended by the Disability
Discrimination Act 2005) and the Sex Discrimination Act 1975 (as amended by the
Equality Act 2006). The general duty on schools is to have due regard to the need to
eliminate unlawful discrimination and to promote equality of opportunity in the area of
race, disability and gender. Specific duties require schools to implement specific equality
schemes in those areas.
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6. THE CURRICULUM
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Voluntary aided schools with a religious character

RE in a voluntary aided school with a religious character is provided in accordance with
the school’s trust deed or, where provision is not made by a trust deed, in accordance with
the beliefs of the religion or denomination specified in the Order referred to above.

Where parents ask for RE to be provided for any pupils according to the locally agreed
syllabus, and it is not convenient for them to attend a school at which the syllabus is in
use, the governing body must make arrangements. This requirement is lifted if, because of
any special circumstances, it would be unreasonable to do so.

Foundation and voluntary controlled schools with a religious character

RE in a foundation or voluntary controlled school with a religious character must be
provided in accordance with the locally agreed syllabus for the area. However, where
parents request it, provision may be made in accordance with the school’s trust deed or,
where provision is not made by trust deed, in accordance with the beliefs of the religion or
denomination specified in the Order referred to above. This requirement is lifted if,
because of any special circumstances, it would be unreasonable to do so. The governing
body is responsible for ensuring that such religious education is provided for not more than
two periods in each week. The headteacher shares responsibility with the LA and the
governing body for making sure that the RE requirements are met.

COLLECTIVE WORSHIP

All maintained schools must provide a daily act of collective worship for their pupils. The
precise nature of the collective worship and religious education at a foundation or
voluntary school will depend on the religious character of the school. To determine
whether a foundation or voluntary school has a religious character and the particular
religion or religious denomination concerned, refer to guidelines set out in the
Designation of Schools Having a Religious Character (England) Order 1999.

All maintained schools must provide daily collective worship for all registered pupils
(apart from those who have been withdrawn from this by their parents or, from
September 2007, sixth-form pupils, as defined in Section 71(8) of the Schools Standards
and Framework Act 1998, who have withdrawn themselves). This collective worship is
usually provided within daily assembly but can also be done within individual classes or
groups of children. This may be particularly appropriate for younger children in primary
schools. Parents have the right to withdraw their children from all or part of any
maintained school’s act of worship. They are not obliged to give a reason.

For community schools and foundation schools without religious character, the
headteacher is responsible for arranging the daily collective worship after consulting with
the governing body. For voluntary schools and foundation schools with a religious
character, the governing body is responsible for arranging daily collective worship after
consulting with the headteacher. Daily collective worship must be wholly or mainly of a
broadly Christian character. The precise nature will depend on the family background,
ages and abilities of the pupils.

Most schools should be able to include all pupils in their act of collective worship.
However, there may be exceptional cases where, in view of the family background of
some or all pupils, the headteacher and governing body feel that a broadly Christian act
of worship is not suitable. In these circumstances, the headteacher can apply to the local
SACRE to have the Christian content requirement lifted. Before doing so, the governing
body should consult the parents of pupils at the school.

Foundation schools with a religious character and voluntary schools

Collective worship in foundation schools with a religious character and voluntary
schools will be in accordance with the school’s trust deed. Where provision is not made
by a trust deed, the worship should be in accordance with the beliefs of the religion or
denomination specified for the school.
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14. INSPECTION

INSPECTING RELIGIOUS EDUCATION AND COLLECTIVE WORSHIP

24, The governing body of a voluntary or foundation school that has been designated by the

VA Secretary of State for Children, Schools and Families as having a religious character is

Ve responsible for making sure that the content of the school’s act of collective worship, and

F any denominational religious education provided for pupils, is inspected every three years
(a Section 48 inspection). These aspects of the school’s provision will not be included in
the Section 5 inspection arranged by Ofsted. The governing body may arrange for the
Section 48 inspection to also cover the spiritual, moral, social and cultural development of
pupils at the school.

25. The contractual arrangements, including fees, are a matter for the governing body. When

VA choosing an inspector for the Section 48 inspection, the governing body, or in the case of

Ve a voluntary controlled school, the foundation governors, must consult one of the following

F bodies shown in the table below.

School designation Consultation body

Church of England or Roman Catholic The appropriate diocesan authority

Jewish The Jewish Studies Education Inspection Service

Methodist The Education Secretary to the Methodist Church

Muslim The Association of Muslim Schools

Sikh The Network of Sikh Organisations

Seventh-Day Adventist The Education Department of the British Union
Conference of the Seventh-Day Adventists

26. It is recommended that governing bodies arrange for the Section 48 inspection and the
Section 5 inspection to take place concurrently, or as close as practicable to each other.
The Section 48 inspection should not normally take place later than the end of the term
following that within which a Section 5 inspection takes place. Ofsted has agreed
protocols with a number of faith-group representatives to facilitate this.

27. A grant is available towards the cost of the Section 48 inspection. For Church of England,
Jewish, Methodist, Muslim, Roman Catholic, Sikh and Seventh-Day Adventist schools,
the process for claiming the grant is managed by the individual faith groups. For other
schools, the grant is available through the DCSF Inspections Unit (claims are made using
grant form DRE1, which can be obtained from the TeacherNet website or by contacting
the DCSF Inspections Unit, tel: 0870 00 12345).

28. An inspection report must be prepared within 15 working days of the end of the
inspection. The governing body must publish this in the same way as for Section 5
inspections, which includes sending a copy of the report to the parents of all registered
pupils.

COMPLAINTS BY PARENTS ABOUT SCHOOLS

29. Ofsted has powers to investigate certain complaints by parents about their child’s school
for the purpose of deciding whether to use its inspection powers. It has powers to obtain
information to facilitate an investigation.

30. The governing body must, if requested to do so, provide Ofsted with any information held
by them which Ofsted specifies and any other information that the school considers to be
relevant to the investigation of a complaint.

31. Should Ofsted consider it appropriate for the purpose of an investigation that Ofsted

meets with parents, the governing body (or in the case of a school which does not have a
delegated budget, the LA) must co-operate with Ofsted in arranging the meeting,
including allowing a meeting to take place on the school premises, fixing a date for the
meeting and notifying parents and the LA of the meeting. A representative of the
governing body and the LA may also attend the meeting.
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15 SCHOOLS CAUSING CONCERN

CHAPTER SUMMARY

This chapter relates to schools causing concern and the actions which may be
taken against such schools. It also explains how measures to improve these
schools are implemented. “Schools causing concern” refers to schools which are
judged to be “eligible for intervention”. These are maintained schools that require
special measures or significant improvement (also known as “notice to improve”)
by Ofsted, or which have not complied with a valid Local Authority (LA) warning
notice.

The provisions relating to schools causing concern are set out in detail in the
Department for Children, Schools and Families (DCSF) Statutory Guidance on
Schools Causing Concern. LAs must have regard to this guidance.

WARNING NOTICES

1. Changes to the legislative provisions have been made in Part 4 of the Education and
Inspections Act 2006. The new legislation is designed to promote school self-evaluation
as a route to school improvement and early intervention where schools need additional
support. School Improvement Partners (SIPs) are being deployed to all maintained
schools (see chapter 11 on The New Relationship with Schools) and will support self-
evaluation, planning, and effective change and performance management. Their reports
will be part of the intelligence Local Authorities (LAs) are expected to draw upon to keep
abreast of any problems arising. They will also help LAs to develop appropriate strategies
to monitor and support schools causing concern in inverse proportion to a school’s
capacity to improve.

2. LAs should always try to work constructively with schools causing concern but where
there is a refusal by the school to work with them and the SIP, the LA may issue a
warning notice. Under the legislation (Education and Inspections Act 2006) a warning
notice may be issued if the LA has sufficient evidence that:

o the standards of performance of pupils at the school are unacceptably low, and
are likely to remain so unless the authority exercises its powers;

o there has been a serious breakdown in the way the school is managed or
governed which is prejudicing, or likely to prejudice, such standards of
performance;

o that the safety of pupils or staff at the school is threatened (whether by a

breakdown of discipline or otherwise).

3. The way in which unacceptably low standards of performance (the first criterion above)
are defined has changed from the previous legislation. It used to refer to absolute low
standards (i.e. performance in external examinations below national floor targets). The
new legislation still refers to absolute low performance, but also refers to relatively low
performance. Relatively low performance includes, for example, performance that is low
by comparison with the pupils’ past attainment, or with the standards attained by similar
pupils at comparable schools, even if the school’s absolute performance figures appear
acceptable.

4. The Statutory Guidance on Schools Causing Concern sets out in greater detail examples
of the circumstances in which a warning notice may or may not be given and the forms of
evidence which should be present to justify the giving of such a notice (see the section on
warning notices in chapter 2 of the guidance).

5. A warning notice is a written notice sent from an LA to a governing body. It must set out
the reasons for issuing the notice, including the evidence on which the LA has based
these conclusions. The notice must explain what action the governing body is required to
take within the 15-day compliance period, and set out how the LA intends to respond if
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16. HEALTH, SAFETY AND WELFARE
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o to provide them with concessionary travel on public transport (under Section
93(7)(b) and (c) of the Transport Act 1985).

Statutory walking distances

The statutory walking distances are two miles for pupils below the age of eight and three
miles for those aged eight and over. They are measured along the shortest available
route along which a child, accompanied by an adult if necessary, may walk in reasonable
safety.

Children with special educational needs (SEN)

Pupils with a Statement of SEN who have transport needs written into their statement
must be provided with free transport to and from school.

LAs are generally only under a duty to provide free transport to a child’s nearest suitable
school, provided that it is beyond statutory walking distance of his or her home. The
nearest suitable school for a pupil with SEN may well be different from other pupils, and
walking may not be an available option. Nevertheless, the principle still holds. If a child is
attending a school of parental preference — i.e. where the LA considers there is a suitable
school nearer the pupil's home — there is no duty to provide free transport.

If a school of parental preference is named on the statement, and the LA decides not to
provide transport, the statement should make clear that it is the responsibility of the
parents to arrange transport.

Changes to transport legislation — extended rights to free travel for low income
families and attendance at schools preferred on the grounds of religion or belief

Current school transport legislation was framed in 1944, and provides a guarantee of
home to school transport for only a small minority of pupils — those for whom transport is
considered “necessary’.

From September 2007 new provisions (introduced by the Education and Inspections Act
2006) replaced Section 509 for children below sixth form age in England. New Sections
508B and 508C of the Education Act 1996 require LAs to ensure travel arrangements are
made where necessary to facilitate children's attendance at school. “Travel arrangements”
may include arranging for someone to escort a child, paying some or all of a child's
travelling expenses, or paying allowances, for example, to his or her parent for
transporting the child.

These travel arrangements must be free of charge for certain categories of children,
namely those:

o with mobility problems/special needs and who cannot therefore be expected to
walk;

° who cannot be expected to walk because of the nature of their route to school;

o who live beyond statutory walking distance;

o from low income families (defined as families whose children are entitled to free

school meals or who are in receipt of their maximum level of Working Tax Credit).

The protection for children from low income families will remove the lack of affordable
transport as a barrier to school choice for these families. Admission authorities must bring
this information to the attention of parents.

The position will be different for primary and secondary school age children from low
income families.

o Primary: from 1 Sep 2007, for children aged 8-10, travel arrangements are only
free of charge if the child is a registered pupil at their nearest suitable school
which is more than two miles from their home.
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16. HEALTH, SAFETY AND WELFARE

Where a school has a budgetary element for school meals delegated to it, the duty to
ensure that all school food provided meets with these standards is transferred to the
governing body of the school.

Additional guidance to assist with the implementation of the standards is available on the
School Food Trust website.

Subject to meeting the requirements of the nutritional standards Regulations, the LA or
governing body decides the content, presentation, and cost of school food, and where
there is a cash cafeteria system, sets the standard meals allowance for those entitled to
free meals. All other pupils are to be charged the same amount for the same quantity of
the same item, although the meals may be subsidised.

Facilities for pupils not eating school meals

The LA or governing body must provide facilities for pupils not taking school meals to eat
meals that they bring to school. The LA can decide what facilities are appropriate.
However, it is considered that facilities would include accommodation, furniture and
supervision so pupils can eat food they have brought from home in a civilised way and in
suitable conditions. The school cannot charge pupils for using these facilities.

The governing body must allow the LA to use the facilities at a school to enable it to
provide school meals according to its policy.

Drinking Water

The LA or governing body must ensure that there is easy access at all times to free, fresh
drinking water for pupils.

Milk

LAs and governing bodies are not obliged to offer milk to pupils. However, where LAs
choose to do so, it must be provided free of charge to pupils whose parents receive:

Income Support (IS);

Income-based Jobseeker’s Allowance (IBJSA);

Support under Part 6 of the Immigration and Asylum Act 1999;

Child Tax Credit (provided that they are not entitled to Working Tax Credit and
have an annual income, assessed by HM Revenue and Customs, that from 6 April
2007 does not exceed £14,495);

o the guaranteed element of State Pension Credit.

The duty to provide milk free of charge to eligible pupils is transferred to the governing
body of former grant-maintained schools and grant-maintained special schools in
England. See the Education (Transfer of Functions Concerning School Lunches etc.)
(England) (No.2) Order 1999.

European Union (EU) subsidy rules allow LAs and schools to offer nursery and primary
school pupils a maximum of 250 ml of subsidised milk a day for drinking. The EU School
Milk Subsidy Scheme is administered by Rural Payments and any claims should be made
through the LA.

Under the DH’s Welfare Food Scheme (WFS), day carers in Great Britain, including pre-
schools, nurseries and childminders, may claim reimbursement for providing free milk to
children under five in their care for two or more hours a day. Claims for children under five
in LA pre-schools and reception classes should be made through the LA.

SCHOOL UNIFORM

There is no legislation that deals specifically with school uniform, dress codes or other
aspects of appearance such as hair colour and style, and the wearing of jewellery and
make-up. It is for governing bodies to decide whether there should be a school uniform
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16. HEALTH, SAFETY AND WELFARE

must comply with relevant national standards, as given in The National Standards for
Under Eights Day Care and Childminding. Where schools operate day-care provision that
does not require registration, they are advised to operate in accordance with these
standards even though this is not a legal requirement.

Further information about the roles and responsibilities of governing bodies in managing
community facilities can be found in chapter 22 of this Guide (Extended Schools).
Practical guidance and support can also be obtained from your LA.

SCHOOL SECURITY

Management of school security is usually shared by the LA as employer with the
governing body. Governing bodies as employers have overall responsibility to make the
school secure as part of their health and safety duties. See the section about school
security on the TeacherNet website.

Schools have the power to bar troublesome adults from the school premises. LAs and the
governing bodies of foundation, voluntary aided and foundation special schools have a
power under Section 547 of the Education Act 1996 to authorise the removal from school
premises of intruders causing a disturbance or nuisance. (In the case of foundation,
voluntary aided and foundation special schools, the LA may do this only with the consent
of the governing body.)

Section 550AA of the Education Act 1996 introduced from 31 May 2007 a power for
headteachers and other members of school staff to search, without consent, a pupil whom
they reasonably suspect is carrying a knife or other weapon. The DCSF guidance
Screening or Searching Pupils for Weapons: Guidance for School Staff is available on the
TeacherNet website.

RIGHTS OF WAY

The Highways Act 1980 provides for a right of way across school property to be diverted
or extinguished where the safety of pupils or staff is placed at risk. See guidance on
rights of way under school security on TeacherNet. The Department for Environment,
Food and Rural Affairs has consulted on giving schools, among others, an entitlement to
apply for such diversion or closure and a right of appeal on refusal. Results of the
consultation are yet to be published.

PLAYGROUND SUPERVISION

The DCSF does not have a recommendation for the number of adults that should be in
charge of pupils during lunch and other breaks. Schools are best placed, on behalf of the
employer, to assess the local risks and to put in enough competent supervisors to
manage the risks. Parents need to be told at what time the school begins to supervise the
children at the start of the school day and what time in the afternoon the supervision ends.

DUTY TO REPORT INCIDENTS

It is important that schools have arrangements for recording and reporting to the police
and LA incidents of crime and loss (where appropriate). Under the RIDDOR, injuries to a
person at work, such as a teacher or self-employed person working on the premises,
must be reported to the HSE. An accident that happens to a pupil must be reported to the
HSE if the pupil is killed or taken by anyone from the site of the accident to hospital and
the accident arises out of or in connection with work. See Guidance on First Aid for
Schools.

USE OF FORCE TO CONTROL OR RESTRAIN PUPILS

Section 93 of the Education and Inspections Act 2006 gives school staff statutory power
to use reasonable force to control or restrain pupils in certain circumstances. Governors
should be aware of the general DCSF guidance on The Use of Force to Control or

Guide to the Law: January 2008 Chapter 16, Page 153


http://www.surestart.gov.uk/_doc/P0000411.PDF
http://www.surestart.gov.uk/_doc/P0000411.PDF
http://www.surestart.gov.uk/_doc/P0000411.PDF
http://www.teachernet.gov.uk/schoolsecurity
http://www.teachernet.gov.uk/schoolsecurity
http://www.teachernet.gov.uk/schoolsecurity
http://www.opsi.gov.uk/acts/acts1996/ukpga_19960056_en_34#pt10-ch1-pb3-l1g547

INDEX

Surplus governors 2. 36
Support staff appointments 10. 54, 65
Suspension of governors: see “Governing body”

T
Target-setting 3. 26-32, 25. 15-17
Teacher governors: see “Staff governors”
Teachers’ Pension Scheme (TPS) 10. 118-121
Telephone helplines for governors: see “Helplines”
Temporary disapplication from the national curriculum 6. 57
Terms of office:
chairs and vice-chairs 3. 46-47
governors 2. 25
Time off work entitlement for governors 4. 6-7
Timetable 13. 56-63
Trade unions 10. 105-106
Training for governors 4. 1-5
Transfer of Control Agreements (TofCAs) 21. 22
Transition for schools in special measures 15. 44-51
Transition Plan for pupils with a statement of SEN 7. 11
Translation of documents into other languages 25. 71
Travel and transport:
charging for minibus use 23. 19-22
complaints about home to school transport 16. 32—33
home to school transport 16. 19-21
low income family right to free 16. 26-30
pupils at schools further away on grounds of parental belief or religion 16. 31
pupils with statements of special educational needs and 16. 23-25
School Travel Plans (STPs) 16. 16-18
statutory walking distances 16. 22
Travel expenses for governors 4. 11
Trust schools:
acquisition of a Trust/majority of foundation governors 19. 6-18
definition 19. 1-4
disqualification of people from being trustees 19. 21
legal requirements of 19. 19-22
parent councils in 19. 18
religious character in 19. 10
removal of trustees by the Secretary of State 19. 22
removal of a Trust/reduction in the number of foundation governors 19. 23-29

U

Uniform:
affordability of 16. 58
breaches of appearance policy 16. 56
consultation on proposed policies 16. 57
legislation 16. 55

\")

Vetting job applicants and prospective volunteers 16. 68
Victimisation 17. 6

Violence 16. 82

Visits to schools 3. 9-10

w

Walking distances 16. 22

Warning notices 15. 1-9

Water 16. 50

Worship, collective:
curricular requirements for 6. 49-53
inspection of 14. 24-28

Index, Page 242 Guide to the Law: January 2008



